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Introduction 
Among sailors it is shared wisdom that there are, in fact, no two same ways of getting from a given point A to a point B on the map. Each journey involves new ways of plotting the path. At this conference, the mapping of new ways was inspiring and I will speak to that in a minute, the shared understanding of where points A and B were located, or indeed what their meaning was, has remained contested throughout the conference. An issue I will pick up on from my previous speaker, Rob Walker, is the need to politicise constitutional politics, and I would add to that, the importance of linking this process with ‘culture’, as it is cultural recognition that is crucial for the invisible constitution of politics. It is here where the hidden meanings of any democratic constitutionalism and its potential for organising the political are located.

“The second annual DEMCON 2005 conference focuses on the objective of supranational political community and it does so in the specific context of the European Union’s constitutional development.”
 
Two central questions have been raised for this conference:
A: What should be substance of supranational community, e.g. Habermas’s project of constitutional patriotism?

B: The relationship of that project to cultural and legal pluralism within societies, both generally and in the specific context of Europe.
The conference participants have addressed these questions from a rich and inspiring, if generally rather different and broad spectrum. The following notes are meant as a proposal for narrowing down these materials towards a shared research perspective on a few essential, if contested, themes. 

Questions of Definition Brought About by the Conference 
Type of community: Distinguish between supra-/transnational community or national community or community within communities? [I.e. with reference to the possibility/requirement of an interface between various types of community, or, indeed the vision of concentric circles]

Identity: behavioural, reflexive approach to identity – culture, group vs. individual; KEY: separation between types of belonging as citizens [i.e. keyword: identity based on nationality/passport vs. identity based on doing
]
Research Perspective: Interest in studying supranational community as either a ‘problem’ (which requires control and regulation), or a ‘possibility’ (which opens ways of constituting constitutional meta-norms in a new way).

Method: How to account for historical contingency of meaning? [I.e. the invisible meaning of norms that constitute society and/or regulate politics; how can we generate data to compliment politico-theoretical assumptions?
]
Engagement across the Pond? Are Canadian/US American perspectives on supranational communities compatible? To which extent is there an interaction or engagement at all, are research questions shared? Do common research interests exist? If so, are there any possibilities of shared reference frame across geographical positions, across disciplinary perspectives?
Especially the last two issues have been raised in particular by Jo Shaw’s contributions in the discussion. A way of approaching them has been suggested by Ruth Buchanan’s paper which stresses the importance of engaging in dialogue based on abstention from ‘visions’ provided as guidelines and the preparedness of stepping back and engage in a shared process of ‘looking’ How then, do we observe, discuss and develop the academic artefact of constitutionalism?

I will speak to three issues in this final comment.

1) Conditions: Transnational Arenas

The Conditions of Supranational Community: What’s there, What’s missing?
General observations, specific focus on EU. The project of EU constitutionalism requires comparison with other constitutional processes so as to not fall into the trap of creating a sui generis theory for a sui generis case.

2) Substance: Contested Meanings 

The Dual Quality of Norms: Whose Law Works and Why?
In the absence of the shared belief in a ‘universal’ basis of international law, say a Kantian understanding of ‘nature’ as the driving force towards ‘obligation’ to follow international norms, the role and impact of international law requires both normative and empirical justification.

3) Possibilities: Exclusive Citizenship

Citizenship and the Challenge of Transnationalization: Who has Access to Contestation?
The perspective on citizenship generated by globalisation and global polity scholars – the communitarians (e.g. Scholte, Held) – lacks empirical foundation. Assumptions of an increase in civil society access to transnational political spaces based on enhanced civil society activities does not demonstrate the democratic quality of that activity.

Ad 1: Transnational Arenas

Underlying question of the conference:
Why a community?

Default condition: A community is necessary to maintain a set of shared values among a group. The values are constituted and guarded by citizenship practice. 

· Question: Does a community require territorial boundaries?

·  Answer: In an increasingly transnationalised world, this condition is hard to maintain. Challenge of new transnational arenas.  

Three necessary conditions:

Rights (political & civil): For a community to be democratic, the authoritative rule must be shared by all affected by its rules (Tully Victoria Colloquium lecture, 30 Sept 05). The constitutional instrument to realise this access to contest rule and rulers is the meta-norm of citizenship. 

Access (social rights): In the absence of social equality, the community needs to provide the means that guarantee equal access to participation i.e. in addition to political and civil rights, social rights such as access to the welfare state and education must be provided.

Belonging (identity qua membership & qua interaction): The choice and/or acceptance of new members on the one hand as well as interaction within the community’s various social spheres (i.e. market, politics, spiritual) on the other, facilitates a sense of belonging. This sense of belonging extends to all individuals interacting within the social sphere of the community. It is not exclusive to members. Belonging qua interaction facilitates a larger group than the sum of citizens.

What’s to be learned from the European Case?

The European Community/Union has been a profoundly modern project. Its citizenship policy sought to establish citizenship with a view to providing the EU with an identity. To that end, two policy packages entailing the policy of identity based on passport policy and the policy of rights, based on special rights policy have been developed and implemented since the early 1970s. The outcome of this project was however no longer compatible with the modern project of the early 1970s. That is, to return to my introductory theme of mapping journeys, point A and point B of the citizenship are linked by a history of plotting that changed the substantive meaning of point B. In the process of thirty years of “citizenship practice”, rights policy had produced ‘specialised’ rather than ‘special’ rights for European Union citizens, contributing to a fragmented identity, rather than a common ‘European’ identity.

Pitfall: The Absence of ‘Community’ on the Supranational Level (EU)
“In German debates over the European Union, in general, and its ‘democratic deficit’ in particular, the following quotation by Peter Graf Kielmansegg has become almost canonical: 

‘Europe, even limited to Western Europe, is not a community of communications, barely a community of members, and only a very limited community of experience’”

European integration scholars struggle with the concept of diversity. Habermas’s Kantian project is one attempt of taming it based on a unity that is derived from a shared political culture.

Proposal #1: As a social process constitutionalisation offers the possibility to empirically assess the re/construction of constitutional elements over time and in context. In addition to legal validity (normative legitimation) and social facticity (social appropriateness) the legitimacy of constitutional norms depends on the degree of cultural recognition they are able to generate. That is, in addition to the constitutionally entrenched central principles and the societal institutions which support their implementation, individual interpretation of the meaning of constitutional principles, norms and procedures also matters significantly. This individual interpretation adds a cultural dimension to the analytic framework of constitutionalism and increases in importance with the ongoing decentralisation of constitutional values based on the phenomenon of constitutionalisation beyond the state.
Two research perspectives on the substance of ‘supranational community’.

# 1:  Pragmatic Comparative Perspective

Current research on the EU’s constitutional project
 takes a comparative perspective on conceptual issues related to 'democracy' and 'accountability' in an EU context. 
· E.g. Team A/RG 2 of the CONNEX project on multilevel governance focuses on critical appraisal and stock-taking of theoretical approaches and methodological tools applied in research on governance beyond the state in order to conceptualise approaches to democracy and accountability. The participants’ activities seek to do three things

· to establish a typology for analysing practice of democracy and accountability; 
· to identify procedures and principles of democracy and accountability in national and European arenas, respectively; and 
· to establish meanings of these procedures and principles in different arenas. 

The main object is to assess the diversity and commonality of meaning of democracy and accountability with a view to enhancing democracy and accountability in the European Union. To that end, participants’ activities focus on comparing practices across space (nation-states; different political arenas) and over time (historically). Ultimately the work-package contributes to the larger question of the Research Group of whether or not there is an identifiable particular EU meaning of democracy. 

# 2: Normative Conceptual Perspective

Pluralist Communities – Diversity or Unity? Two perspectives for critical discussion regarding the constitutional framework
“The more diverse the society, the more important [it is] to have a constitution delineating authority, power, responsibilities, rights and obligations, including guaranties for individuals and minorities.” (Olsen 2005, 8)
1) As Richard Bellamy’s paper highlighted the distinction between two types of approaches can be made based on their respective interest in principles vs. procedures including a “rights-oriented” (Habermas, Fossum) constitutional patriotism vs. “public interest-oriented” approaches (Majone, Moravcsik). [Where does Habermas’s communicative action theory take us? As Friese and Wagner suggest, e.g. Habermas, like Scharpf and Grimm, operates with the assumption of a somehow developed shared “political culture” which provides the unifying glue in Europe?]

2) In the light of failing modernist assumptions of united communities that provide majority rulings based on a minority that is supportive due to a common identity, the relationship between diversity and unity has gained priority. While there is a shared perception of ‘diversity’ as a key research focus among a wide range of scholars of all schools, sorts and theoretical perspectives, the way ‘diversity’ is addressed does differ considerably. [e.g. universalist (Habermas) vs. multiversalist (Tully) approach to constitutionalism]

Do we need one constitutionalism or many? This question addresses the core issue of the conceptual reach and possibilities provided by the “academic artefact”
 of modern constitutionalism. I.e. does modern constitutionalism turn into a constraint against generating conceptual and/or normative insights for new forms of governance beyond the state? Challenge of revising the constitutionalist framework provided by modern constitutionalism so as to enhance its capability for embracing the possibility of multiversity

Ad 2: Contested Meanings

How do norms work and whose norms work?

Norms entail a dual quality. They are both structuring and social constructed. They evolve through interaction in context. While stable over particular periods, they always remain flexible by definition. 

Default condition #2: As social constructs norms are contested by default. Social norms acquire a degree of appropriateness over time (habitual practices); legal norms require social institutions to enhance understanding and identify meaning (normative practice). 

Hypothesis: The contested meaning of norms is enhanced under three conditions.

#1 A situation of crisis raises stakes for understanding meanings based on social institutions, the social feedback factor is reduced.

#2 The change of governance processes i.e. extension of governance practices beyond modern political and societal boundaries changes the social environment and hence the reference frame of social institutions; the social feedback factor is reduced.

#3 The historical contingency of normative meaning indicates a change of constitutive social practices - both cultural and organisational – over time; normative meaning changes over time.
Applying the concept of the dual quality of norms suggests that the cultural recognition of norms is sustained by the meaning ascribed to norms through discursive practices which are related to societal institutions (appropriateness), on the one hand and cultural representation (cultural recognition), on the other. In world politics different normative structures interrelate, stemming from discursive practices in different domestic and transnational political arenas. By shifting the focus from the role and function of norms, i.e. as causal for state behaviour, towards the emergence and meaning of norms as constitutive for the normative structure of politics, I propose working with a neo-Giddensian understanding of the dual quality of norms as structuring and constructed which argues that the 

“[t]he structural properties of social systems are both the medium and the outcome of the practices that constitute those systems.” (Giddens 1979, 69; Bourdieu 1982 [1977]; Tully 1995)

Argument based on ‘cultural recognition’:

The transnationalization of political processes and policies indicates a change of both the constitutional framework (legal validity) and the social environment (appropriateness; social facticity). I argue that in the absence of these two factors, it is the influence of cultural recognition that makes or breaks the implementation of norms. Cultural recognition depends on individually held associative connotations which allow an understanding of the ‘structure of meaning in use.’

Two types of research questions follow with a view to the possibility of supranational community.
# 1: Empirical Question
While political ideas are spread across political boundaries; and are often inserted into constitutional or as it were proto-constitutional frameworks, treaties, statutes or conventions, they generate different meanings based on contextualised interpretations (Hall 1989; Jenson, 21 Sept 05). That is while constitutional meta-norms maybe legally stipulated by a considerably large range of modern national constitutions (legal validity); and their appropriateness has been acknowledged socially (social facticity), it does not necessarily follow that their acceptance across the political and societal boundaries of modern nation-states will converge. That is, convergence of meaning needs to be established empirically (cultural recognition).

Converging interpretations of constitutional norms such as e.g. democracy, the rule of law, human and fundamental rights and citizenship develop first and foremost in transnationalised spaces e.g. in emerging policy fields such as Schengen, monetary union, enlargement, etc in the EU. We can hypothesise, however, that as long as these 

transnational spaces are not all encompassing; an increase in diverging rather than converging interpretation of meanings is to be expected. 

# 2:  Normative Question
What are necessary conditions for an interface in which meanings overlap? 
To be able to assess particular conditions under which the possibility of such an interface increases, I propose systematising the central constitutional elements such as principles, norms and procedures along three dimensions. These include 
· the concept of legal validity e.g. norms, values and principles stipulated by the constitutional framework and to be implemented by the law; 
· social facticity e.g. norm types which are acknowledged as appropriate out of habit by a stable social group; 
· and cultural recognition e.g. interpretation of meaning of a norm which is held individually notwithstanding any particular societal attachment. [= main indicator in the absence of all encompassing cultural harmonisation based on transnationalization]
Table 3: Typology of Constitutionalisation

	Evaluation/institutions
	Legal validity
	Social facticity
	Cultural recognition

	▲ formal

▼ informal
	X
	
	

	
	
	X
	

	
	
	
	X


That is, core constitutional norms acquire legal validity through their stipulation in a community’s constitution. Their legitimacy is based on, albeit abstract and mythical yet widely acknowledged social contract between governors and governed. They are socially recognized based on social practices that enable a social reflection of the law within one society (Curtin & Dekker 1999). They achieve cultural recognition based on individually held associative connotations; shifting and changing groups, local level.

Cultural positions add an important analytic angle on more flexible individual based associative connotations in addition to the now relatively well research stable societal institutional arrangements. Agreement on certain types of norms does not preclude agreement about the cultural recognition of norms. While the type of norm is usually shared, say by formal signatories of conventions, treaties, agreements and the like, the meaning of norms is not standardized and hence open to contestation. As a consequence, even those liberal norms which are considered as core principles, values and beliefs of western democratic communities such as human rights, democracy and the rule of law, become subject to contested interpretation.

Ad 3: Exclusive (Transnational) Citizenship 
The Marshallian citizens of our time, i.e. those citizens who enjoy full access to participation to the public sphere are restricted to restricted transnationalised spheres. As long as the rather optimistic view of the cosmopolitans as e.g. proposed by the Tierney paper that suggests a rather problematic link between an evolving democratic quality based on the increasing number of civil society actors in global politics, remains unsubstantiated by empirical data, it is advisable to take the gloomy note on citizenship based on the radical change of access conditions (e.g. social rights, welfare state etc.) to establish an exclusive Marshallian citizenship seriously. Two conditions may ultimately contribute to reverse that process. They include first, the expansion of transnational arenas so as to enhance the possibility of cultural recognition (Fraser 2005)

If we acknowledge an increasing diversity for some time to come – then the normative question of whether ‘diversity’ is a possibility or a constraint arises, i.e. should diversity be accommodated (overcome) or maintained (establish)? The former approach is reflected in the ‘community’ based approaches to democracy that inevitably find a ‘democratic deficit’; the latter proposes to rethink concepts of democratic government in the light of governance beyond the state including citizenship, contestation, rights, access, belonging.

· focus on new sites in addition to modern community/polity/society, i.e.

· structures (rather than systems)

· individual/groups (rather than states)

· institutions (hard and soft; see Shaw’s comment on the ‘soft quality’ of ‘new governance’)

Conceptual framework: 
- ‘modern’ vs. ‘diverse’ forms of citizenship as bundling various strands of the broad citizenship literature (Tully Citizenship paper 05)

Empirical research focus to follow: 

- analyse the quality of public deliberation; 

- analyse the degree of access to contestation

- identify procedural conditions (public accountability arrangements)

Table 1: Conditions for Democratic Governance beyond the State
	Stages


	Focus
	Type of approach
	Criteria

	1
	Noting difference (stock-taking)
	Descriptive/Analytical
	Multi-level governance; social relations; arrangements

	2
	Accepting difference
	Normative
	Public deliberation; wider citizenship; citizenship regime; sites; discourses; 

	3
	Accommodating diversity

	Pragmatic
	Trust; small group interaction;

	4
	Establishing access to contestation
	Normative
	Rights; equality;


Table 2: Research Questions

	Research stage
	Question


	Post stage 1

	Overcome or maintain difference?

	Post stage 2

	How to integrate difference theoretically?

	Post stage 3

	How to make difference work politically?

	Post stage 3
	How to establish legitimacy in diversity (rather than unity)?
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