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__________________________________________________________________

The world’s most advanced supranational community of rights has been developing in Europe through two institutional venues: the European Union (EU) and the Council of Europe’s Convention for the Protection of Human Rights and Fundamental Freedoms (hereafter the Convention). Unlike other international treaties, which typically bind states alone, EU texts and articles of the Convention generate legally binding rights and obligations for citizens and states alike. These European rights function as constitutional norms in the sense that national officials in EU member states and Convention signatories largely accept European provisions as higher order rules that trump national law when the two come into conflict with each other (Stein, 1981; Weiler, 1991). Litigation enforcing and developing European rights also dwarfs all other adjudication of international legal disputes (Alter, 2006). The supranational courts responsible for authoritative interpretation of European rights, the Court of Justice of the European Communities (ECJ) and European Court of Human Rights (ECHR), command respect as legitimate institutions whose judgments should be obeyed (Moravcsik, 2000; Conant, 2002; Zürn & Joerges, 2005). Moreover, national courts take an active role in enforcing European rights in many member countries (Alter, 2001; Stone Sweet, 2004). A growing literature seeks to explain the origins and impact of this unprecedented expansion of supranational rights, focusing primarily on the EU context. The Convention and ECHR receive less attention from political scientists, despite the facts that the ECJ invokes ECHR case law and Convention norms in its judgments and overlap in membership places individuals within the EU under the protections of both sets of rights. 

In this paper, I explore how the community of rights evolving in both supranational venues is constructing European citizenship. The first explicit definition of EU citizenship appeared with the Treaty on European Union (TEU) in Article 17 EC (Article 8 of the EC Treaty)
 but ECJ and ECHR case law has also conferred a bundle of rights commonly associated with traditional national citizenship. European citizenship remains “incomplete” in comparison with national citizenship (Wiener, 1998), but encompasses many civil, political, and social rights that have been core pillars of constitutional democracies. Furthermore, developments in European rights have the potential to transform the rights conventionally associated with national citizenship in European democracies. After introducing the scope of supranational rights below, I ask what the nature of European rights reflects about the substance of European citizenship. I argue, tentatively, that gaps in political and social rights generate a supranational civil citizenship that is much shallower than its national counterparts. Gaps suggest a lack of trust and solidarity among European citizens of different nationalities. With few exceptions, European political and social rights rely on the exercise of civil rights which typically reflect and sustain existing patterns of inequality and privilege. To substantiate these claims, I examine EU and Council of Europe legal texts and the interpretation of these texts in ECJ and ECHR case law. 

The Rights of Supranational Citizenship in Europe

The legal institutions of the EU and Convention, considered together, essentially provide for all of the traditional “civil rights” that T.H. Marshall associated with the early development of national citizenship. Marshall’s category of civil rights includes (1) a human right to individual liberty, (2) civic rights of free thought, speech, association, and assembly; (3) legal rights concerning access to justice; and (4) economic rights of contract and property (Marshall & Bottomore,1996). Postwar extensions of civil rights include the human rights to life and freedom from torture. EU treaties and secondary legislation primarily specify the legal and economic rights necessary to create a regional market, and, with the exception of brief references to respect for human rights and the rule of law, are largely silent regarding human and civic rights. By contrast, the Convention specifies civil rights on par with national constitutions. Its presence has long substituted for a more formal declaration of EU rights since the ECJ has invoked it to uphold fundamental rights, a practice which member states ultimately endorsed in Article 6 EU (Article F of the TEU). If ratified, the Draft Treaty Establishing a Constitution for Europe provides a precise listing of civic and human rights in the Charter of Fundamental Rights of the Union. Through these rights, the EU and Convention create a significant supranational form of civil citizenship that expands the scope of individual freedom and opportunity. 


Political rights to representative and participatory supranational democracy are significantly more circumscribed. The EU provides for a limited form of genuine political citizenship: under Article 19 EC (Article 8b of the EC Treaty), EU citizens may vote and run for local office and the European Parliament based on residence rather than nationality. As a result, EU citizens living outside their home country belong politically to both their local community and to Europe, but not to the national community in which they reside. This is an important limitation because national governments still administer or control all laws that affect residents within their borders. Meanwhile, the Convention outlines democratic standards that signatory states are required to respect such as the obligation to hold free elections at reasonable intervals by secret ballot (Article 3 of Protocol 1), but it also allows states to restrict the political activity of aliens, regardless of EU citizenship status (Article 16).


Finally, social rights appear in legal instruments of both the EU and Council of Europe. The treaties and regulations of the EU and its predecessors generate the most explicit and extensive set of social rights for EU citizens and their family members.
 These EU social rights overwhelmingly address entitlement to social insurance programs (“social security”) that protect against specified risks and social investment programs such as access to education (“social advantages”) that typically facilitate economic and social activity. Meanwhile, EU law explicitly excludes social assistance programs provided to those in need. By contrast, Article 2 of Protocol 1 is the only Convention provision that explicitly confers a social right (to education). The most likely implicit social right in the Convention is Article 4 on the prohibition of forced labor, which could imply a right to maintenance in the absence of compulsion to work. Despite these limits, the ECHR has interpreted Convention provisions on discrimination (Article 14) and possessions (Article 1 of Protocol 1) to produce social rights for the nationals of signatory states. Another Council of Europe text, the Convention on Social and Medical Assistance (CSMA), specifies conditions of access to need-based social assistance, but does not provide for ECHR jurisdiction. In both institutional arenas, European provisions generate entitlements to the various social rights available in particular states. No centralized or uniform European benefits exist. Instead, European institutions harness the rights of states, making them available to individuals who live or work in a foreign host country. What social rights individuals gain through European institutions, therefore, often depends on whether they migrate outside their home countries and where their migration takes them. As a result, European social rights manifest as a diverse set of benefits that reflect a generous transnational extension of the solidarity of citizenship.

Supranational citizenship is fragmented, however, because membership criteria vary across European legal institutions. All EU citizens benefit from the rights under the Convention because all EU member states are signatories. Yet all that is required for entitlement to the rights of the Convention is personal presence in a signatory state. European citizenship rights under the Convention, therefore, extend beyond the universe of EU citizens. And while EU citizenship requires the nationality of an EU member state, a determination which remains under the control of national governments, the interpretation of EU rights by the ECJ has generated some important economic and legal rights for particular categories of third-country national residents. EU citizens enjoy the broadest range of European rights, therefore, but are not the only individuals endowed with supranational rights under European legal institutions. This fragmentation of rights complicates the issue of equal treatment for various categories of European citizens in the supranational community.

Where Nationality Still Matters:

Rights to Political Voice and Subsistence

In addition to complex gradations of supranational citizenship status, gaps in political and social rights lead to heavy reliance on civil rights. Specifically, litigation constitutes a primary form of political participation, and most social rights become mere corollaries of economic rights that are vulnerable to domestic retrenchment. In the following sections I examine the nature of these gaps and their consequences for the character of European citizenship.

The EU’s Democratic Deficit: Litigation as Political Participation?


Many observers lament a democratic deficit in EU institutions, where only the European Parliament is directly elected to represent EU citizens. The EU’s Council of Ministers is indirectly accountable, acting on behalf of the interests of elected national governments, who in turn appoint members of the EU Commission and justices of the ECJ and Court of First Instance (CFI). A lack of transparency in Council decisions and the European Parliament’s lack of power to confirm individual appointments to the Commission and ECJ remain central concerns. In addition to these deficits, which all EU citizens encounter, those EU citizens who have migrated from their home country to live in another EU member state find themselves disenfranchised in the national elections of their host country. Unable to exercise their voice in the host state whose law and administration may affect their daily lives most closely, they are also unlikely to count as a significant constituency to the national government of their home country. The only formal mechanism for EU citizens to exercise their voice against a host state’s action is through legal channels when the official act is governed by European legal institutions. In the EU, individuals can seek legal recourse national courts, any of which can apply ECJ legal interpretation on its own or refer questions on the dispute to the ECJ via the preliminary ruling mechanism of Article 234 EC (Article 177 of the EC treaty). In the case of rights under the Convention, individuals can initiate claims before national courts if the relevant state incorporated the Convention into national law. Historically this opportunity has varied substantially, e.g. with Germany incorporating the Convention into national law in 1952 and the United Kingdom (UK) doing so as late as 2000. Individuals may also appeal their cases to the ECHR after they exhaust domestic remedies. 

This European litigation constitutes a form of participation in supranational governance that represents an advance over traditional international venues that exclude all non-state actors (Alter, 2006; Börzel, 2006; Cichowski & Stone Sweet, 2003; Cichowski, 2006; Conant, 2006; Kelemen, 2006). Some scholars argue that the opportunities to hold governments legally accountable can even mitigate the democratic deficit in supranational venues (Carrubba, 2003; Cichowski & Stone Sweet, 2003; Cichowski, 2006). The EU’s fragmented political system encourages litigation as a political tool (Conant, 2001; Tsebelis & Garrett, 2001; Kelemen, 2003 & 2006), and individual access to courts in defense of rights and freedoms is a crucial feature of liberal democracy, but litigation is a poor substitute for a broader franchise related to supranational political authority. Exercising the civil right of access to justice is inherently much costlier than exercising a political right to vote and typically engages the adversarial pursuit of narrow self interests to the exclusion of the type of broader collective concerns which contenders for office must address to win elections. Public law scholars have long argued that the “haves” come out ahead in legal arenas (Galanter, 1974) for the simple reason that they are in a “better position to purchase the leverage of due process” (Scheingold, 1974). For these reasons alone, expanding genuine political rights remains a priority for the legitimacy of the supranational political community in Europe. 

But focusing more narrowly on rights guarantees, much needs to be accomplished to democratize access to justice itself within European forums. In the EU, access to justice can be complicated by national courts’ failure to engage the EU legal system at all. Although national courts of last instance are theoretically obligated to refer questions related to EU legal issues, these supreme courts are in practice least likely to do so in most EU member states (Conant, 2002, 85). Because the preliminary ruling mechanism is a referral and not an appeals procedure, control rests with national courts rather than the ECJ. Novel European legal institutions are sometimes contested for long periods within national judiciaries (Boom, 1995; Alter, 1996 & 2001; Slaughter, Stone Sweet, & Weiler, 1998; Ruggiero, 2002), which can create substantial variation in how equal treatment under EU law really is. Since 1998, when reforms eliminated screening by the Commission on Human Rights, the appeals structure of the Convention has formally offered greater protection to individual claimants, if they have the endurance to exhaust domestic remedies first. Although national judicial application of Convention norms has not attracted much scholarly inquiry, it is plausible to expect that variations here are as significant as in the EU context. 

Furthermore, comparative research indicates that democratizing access to justice requires the mobilization of support structures for litigation within civil society (Epp, 1998). Structures that support the pursuit of claims by individuals such as class actions, legal aid, public-interest legal activism, and public enforcement agencies vary considerably across issue areas and jurisdictions and are generally less developed at the European level than in domestic settings (Conant, 2002 & 2004). Although legal aid is uniformly available for disputes engaging the Convention, the need to exhaust domestic remedies before appealing to the ECHR introduces significant delays in access to justice. As a result, a concentration on civil-rights litigation is evident in both the EU and Council of Europe venues. The vast majority of EU litigation involves the commercial disputes of economic actors (Stone Sweet and Brunell, 1998, Appendix A; Conant, 2001, Table 6.7; Conant, 2002, Table 3.6). ECHR litigation concentrates decidedly more on civil rights that include civic, human, and legal rights than ECJ case law, but property rights disputes still rank second among contested provisions of the Convention (Cichowski, 2006, Table 2) and swamp litigation that develops social rights (Conant, 2006, Table 1). Research on EU legal mobilization within civil society documents a game dominated by the interests of business and middle to upper income groups (Harlow & Rawlings, 1992; Alter and Meunier, 1994; Alter and Vargas, 2000; Chalmers, 2000; Cichowski, 1998 & 2004; Conant, 2002 & 2003; Costa, 2003; Kelemen, 2003 & 2006; Börzel, 2006). Issues that engage broader public interests, including those that reach all the way to the bottom of the income ladder, have not yet inspired much supranational legal mobilization (Guiraudon, 2000 & 2001; Conant, 2002 & 2004). Even the development of support structures is unlikely to resolve the challenges of the most disadvantaged members of society, however, because research on the legal consciousness of the poor suggests that their underrepresentation in legal arenas remains relatively impervious to change because they fail to conceptualize grievances legally and conceive of legal arenas as instruments of official repression (Gilliom, 2001; Handler, 2005), quite apart from a relative lack of resources to pursue claims before courts.

Production and Reproduction: Earning Social Protection in Europe

Social rights that extend beyond the national community mark a major departure from the traditional limits of commitments to fellow members of a community. Yet distinctions among different types of social rights in European legal texts reflect a limited form of European social solidarity. European judges have actively enforced social rights provisions adopted in European treaties, legislation, and conventions; they have even expanded these social rights beyond the intentions of their drafters (Conant, 2002 & 2006). In this section I will argue, however, that both European judges and legislators have consistently championed “contractual” social rights that are closely linked to economic activity or traditional family relationships. These rights most often take the form of social insurance and social investment for individuals who participate in the market and their dependent families. By contrast, social assistance that is based more exclusively on a “status” of need is much less developed. Poverty relief remains contested for individuals who have ceased to be, or may have never been, productive in ways that states recognize as deserving of social protection. In this sphere, judges are more closely, although not entirely, aligned with governments in limiting social protection to nationals. If social rights are separated according to their reliance on contract and status, European citizenship appears to be primarily civil in nature, where most social rights are corollaries of economic rights and more fundamental rights to a minimum standard of economic security are accessible to a very small set of individuals.

Social rights in European treaties, legislation, and conventions

EU member states drafted regulations to place migrant economic activity at the center of entitlement to social rights. As a result, the primary strategy to achieve social rights through EU institutions involves labor as workers, entrepreneurs, or service providers. EU citizens “earn” their entitlement to the full scope of benefits available under national social-insurance and investment programs. Council Regulation 1408/71 coordinates social-security systems to ensure that EU migrants are not penalized for their participation in a transnational market, granting individuals access to benefits regardless of the nationality or territorial restrictions member states may normally impose. Council Regulation 1612/68 also generates social rights by prohibiting discriminatory treatment of EU migrant workers and requiring that these migrants receive the same “social and tax advantages” granted to nationals in parallel circumstances (Article 7, paragraph 2). These advantages include a wide range of benefits that include social-insurance schemes such as pensions, social-investment programs such as access to education, and tax incentives for particular behaviors such as raising children. Meanwhile, governments tried to avoid responsibility for poor migrants by denying access to social and medical assistance (Council Regulation 1408/71, Article 10, paragraph 4), and exempting a set of “special non-contributory benefits of mixed type” from the rights and obligations associated with social-security benefits (Council Regulation 1247/92). 

A secondary avenue to achieve EU social rights invokes family relationships: spouses and dependent children or “ascending” relatives of EU citizens who have exercised their rights to movement are entitled to reside, work, and enjoy all social and tax advantages in host member states (Council Regulation 1612/68). Family members achieve EU rights regardless of their nationality as long as the EU citizen to whom they are related has crossed a national border within the EU to work, establish a business, provide services, study, or reside. Member states originally granted families these rights because it was unreasonable to expect that individuals would migrate to take advantage of the single market if their families could not accompany them or lost opportunities for employment, education, and other benefits. These benefits often entail important social rights because the EU member states that attract the largest number of migrants who enjoy EU rights typically have generous pro-natalist benefits (Conant, 2002, Tables 7.4 & 7.5). 

By contrast, Council of Europe institutions provide either less explicit social rights or weaker mechanisms for judicial enforcement. With the exception of the right to education (Article 2 of Protocol 1), the Convention’s provisions require considerable interpretive creativity to generate social rights. For example, the exclusion of “any work or service which forms part of normal civic obligations” in the definition of compulsory labor does not encourage an interpretation of the prohibition against forced labor that would be consistent with a right to maintenance (Article 4). And judicial imagination, rather than any clear textual basis, is responsible for the application of discrimination and property rights provisions to social-benefit schemes. Article 14 prohibits discrimination on multiple grounds including national or social origin, property, and birth, but makes no mention of social security as EU law does. Article 1 of Protocol 1 to the Convention provides for entitlement to the peaceful enjoyment of possessions. What constitutes a “possession” remains open to interpretation. Meanwhile, like EU social-security legislation, the CSMA precisely specifies rules of access to social and medical assistance. It protects nationals of signatory states from expulsion after they become dependent on assistance in a “host” state (Article 6) if (1) they have been resident for at least five years if they entered before age fifty-five or for at least ten years if they entered after age fifty-five, (2) if they are not in a fit state of health to travel, or (3) if they have close ties to the territory in which they reside (Article 7). Signatory states limited their responsibility for poor Europeans, however, by allowing their deportation in other circumstances and failing to provide for judicial enforcement.

Because the CSMA protects long-term residents from expulsion if they become dependent on social assistance, a subsidiary strategy to gain social rights relies on the intersection of EU and Council of Europe institutions. EU legislation creates positive rights to residence for certain categories of individuals, and Articles 6 and 7 of the CSMA effectively entitle long-term resident aliens to social assistance. Taken together, these provisions enable individuals to circumvent restrictions that exclude non-nationals from social assistance benefits that EU member states never intended to coordinate. Stringent qualifying criteria for both sets of provisions, however, interact to limit the population that will successfully attain benefits. Entitlement to most European social rights is contingent on a long period of economic self-sufficiency or officially recognized relationship of dependence to someone who is economically self-sufficient.

The original EU directives guaranteed a right of residence only to employed or self-employed EU nationals and their families (Council Directive 221/64). Third-country family members could be required to obtain visas, but are entitled to residence permits of similar duration to the EU migrant, which are normally valid five years. Temporary disability or unemployment could not be grounds for the withdrawal of residence permits, and workers involuntarily unemployed for longer than one year remained entitled to the renewal of residence permits for at least one year (Council Directive 360/68). As a result, economically active EU migrants and their families could maintain residence rights of five or more years. The second wave of EU directives provided economically active EU migrants and their families with a permanent right to reside if employment caused death or permanent incapacity to work or if continuous periods of work and residence totaled two (non-occupational disability or death) to three years (ongoing residence or retirement). Meanwhile, marriage to a national of the host state exempts the EU migrant and family members of time requirements (Commission Regulation 1251/70 and Council Directive 34/75). The most recent wave of EU directives granted residence rights to EU citizens and their family members as long as they are financially independent. Whether the EU citizen is an “inactive” nomad, retiree, or student, what is important is that the EU citizen and his or her family are “covered by sickness insurance in respect of all risks in the host Member State and have sufficient resources to avoid becoming a burden on the social assistance system of the host Member State during their period of residence” (Article 1 of Council Directive 364/90, with identical rules in Council Directives 365/90 and 96/93). Member states can readily control for insufficient means because they may require revalidation of “five year” residence permits after two years for nomads and retirees, and students may be granted residence permits of only one year (Article 2 of Council Directives 364/90, 365/90, 96/93). An impoverished EU citizen could be required to leave a host state after one or two years, therefore, while an impoverished worker or entrepreneur could stay for the full five years of a typical residence permit for the economically active.

Five years of residence matters because Article 7 of the CSMA prevents signatory states from repatriating other signatories’ nationals who become dependent on social assistance if they have lived in the host state for five to ten years, depending on their age upon arrival. This protection is important because states do deny the renewal of residence permits on the grounds that individuals have become dependent on social assistance (Guiraudon, 1999, 8-9; Köppe, 2003). EU legislation confers no explicit access to social assistance for poor migrants, and none of its minimum requirements to reside permanently qualify individuals for social assistance under the CSMA. It is only in the intersection of EU and CSMA rights that individuals, who are simultaneously EU citizens and covered by the CSMA, can acquire rights to move, reside, and subsist in a host state.

Social rights in the case law of the ECJ and ECHR

The priority given to contractual social rights in EU law and Council of Europe conventions facilitates judicial enforcement of access to social insurance and investment rather than social assistance. Consequently, the overwhelming majority of European litigation that addresses social rights involves claims to social insurance and investment by “productive” individuals (Table 1). Reproduction and child-rearing are increasingly recognized alongside paid labor as contributions deserving of social protection, but only within the confines of traditional family structures in the cases of “foreign” EU or third-country nationals. Although ECJ and ECHR case law has largely expanded entitlements to social insurance and investment, developments in social assistance have been marginal and non-traditional EU and third-country families face many additional barriers to entitlement. Successful social-assistance claims typically remain connected to conceptions of social insurance or investment rather than a minimum standard of living, and claims pursued by lone parents, divorcées, and same-sex couples typically fail. Disputes in these cases typically reflect a strident effort to minimize responsibility for the poor. In this section, I discuss the bias toward (1) social insurance and investment in the limited case law on social assistance that exists and (2) traditional family relationships in a number of social-insurance disputes.

                                         [Table 1 about here]

The ECJ generally expanded access to social rights by defining (1) social security broadly to encompass all “legislation which confers on the beneficiaries a legally defined position which involves no individual and discretionary assessment of need or personal circumstances” (ECJ, 1977, 1983, 1985a) and (2) social assistance narrowly to include legislation designed to provide benefits to those in need, where eligibility is dependent on an element of individual assessment such as means testing but not on periods of employment, affiliation, or insurance (ECJ, 1983). The ECJ’s generosity in classifying borderline benefits as social security rather than social assistance granted EU migrants access to non-contributory benefits designed primarily to provide retirees or the disabled with a minimum standard of living (ECJ, 1972, 1983, 1987a, 1987b, 1991a, 1991b, 1992a, 1993). Despite being available only to those below a particular income, the social insurance character of these benefits was evident in that they protected beneficiaries from the risks associated with social security, such as old age and disability. Yet member states objected to the “export” of benefits that were intended to meet a national cost of living. As a result, they unanimously overruled this case law by adopting an exclusionary list of exempt benefits in Council Regulation 1247/92 (Conant, 2002, pp.192-93). Although the ECJ could have declared the regulation to be incompatible with the treaty, it has upheld the list in subsequent case law, respecting member states’ desire to offer “special non-contributory benefits of mixed type” exclusively to residents within their own borders (ECJ, 1997, 1998, 2004a).

Meanwhile, the ECJ reduced the gap in social protection that results from the exclusion of social assistance in EU legislation by ruling that social assistance constitutes a “social advantage.” The ECJ grants EU migrants access to social and tax advantages if a member state provides the relevant benefit on the basis of a national’s objective status as a worker or resident. Because the ECJ does not require that these benefits be linked to a contract of employment (ECJ, 1979), the advantages can extend to benefits that provide a minimum means of subsistence in a general manner (ECJ, 1985a). Based on a defined category of need for classes of persons, these benefits clearly constitute social assistance. By denouncing as nationality discrimination refusals to offer social assistance to unemployed workers, university students, and participants in reintegration programs, the ECJ has explicitly defied the letter of the law and member state arguments before it (ECJ, 1985a, 1985b, 1986a, 1992b, 2001a, 2004b, 2005). 

Yet the ECJ limits its extensions of social assistance to individuals who have at least some work history or family connection to the host state. In three early disputes, the ECJ denounced the five year residence requirement for entitlement to social assistance as nationality discrimination when it applied to EU migrant workers, but not nationals of the relevant state. The EU migrants in question had either exhausted unemployment benefits (ECJ, 1985a & 1985b) or worked an insufficient number of hours to support themselves (ECJ, 1986a), but they had all exercised their “economic” right to free movement as workers. By contrast, the ECJ decided that the adult children of migrant workers remaining in the host state had no entitlement to equal treatment to social advantages, and hence to social assistance, if the advantage would not benefit the worker directly. A retired migrant worker supported his adult daughter at home in this case, but Belgium discontinued social assistance to the daughter on the grounds that she was not looking for work and later refused to reinstate the benefits after she began to live in a hostel in another community on weekdays in order to receive medical treatment. Although the ECJ accepted that dependence must be determined according to the presence or absence of parental support, its requirement that social advantages benefit the worker directly precluded benefits in this case (ECJ, 1987c). The children of migrant workers who remain in host states but fail to naturalize, therefore, face a heightened risk of indigence in the wake of prolonged economic dependence.

In a more recent set of cases invoking EU citizenship, the ECJ has relaxed the requirement that individuals “not be a burden on the social assistance system” of a host state. The ECJ denounced Italian requirements to prove that students have sufficient resources as a violation of EU law, which demands only that students declare that they have sufficient resources (ECJ, 2000a). While this merely increases the risk that students may not have sufficient resources, the ECJ went on to entitle a migrant EU university student in his final year of study to social assistance in Belgium on the grounds that he had already supported himself in previous years of study and was unlikely to collect social assistance for long (ECJ, 2001a). The ECJ also granted entitlement to subsidized loans and maintenance grants to a migrant EU student in the United Kingdom (UK) on the grounds that he fulfilled the same three year residence requirements as nationals (ECJ, 2005). Furthermore, the ECJ required Belgium to grant job seekers’ allowances to graduates who completed their studies in other member states if the graduate was either a child of resident migrant workers or nationals (ECJ, 1996, 2002a). In these cases, family relationships and completion of a program of study played a key role in gaining access to a benefit for individuals who had not yet entered the labor market. By contrast, the ECJ allowed the UK to exclude an unemployed individual who arrived without resident parents and a recent diploma from its job seekers allowance (ECJ, 2004c). Finally, the ECJ held that states could not withhold social assistance from EU citizens participating in reintegration programs for the indigent as long as the applicant either held a residence permit or engaged in any “real and genuine” paid activity through the relevant reintegration program (ECJ, 2004b). These cases indicate that the ECJ is fairly generous in granting social assistance where productive activity is likely to be imminent. Meanwhile, the ECJ has used the lack of dependence on social assistance as a grounds to defend residence rights for the EU and third-country national parents of EU national children when member states have wanted to expel families, suggesting that dependence on social assistance can be used to justify expulsion if future economic activity is not clearly forthcoming (ECJ, 2002b, 2004d).

The ECJ also used the concept of EU citizenship to expand access to social insurance for mothers moving across borders within the EU, but only if they are taking parental leaves from paid employment or part of traditional families. In Elsen and Kauer, the ECJ required states to treat periods devoted to child-rearing in other member states in a non-discriminatory manner for the purposes of calculating contributions to old-age insurance (ECJ, 2000b, 2002c). When pursued as an interruption of a career, therefore, transnational child-rearing receives the same remuneration as national child-rearing. By contrast, the ECJ required a Spanish mother, Sala, who was dependent on social assistance in Germany, to be either a worker under EU law or the spouse of a worker in order to qualify for a child-raising allowance (ECJ, 1998b). In this case, German resistance to Sala’s receipt of this social-insurance benefit, and the structure of the benefit itself, suggest two different social priorities. First, Germans value primary parent child-rearing: this is a child-raising benefit not available to a parent who is employed full-time rather than a child benefit available to a parent regardless of employment status and which could be used either to subsidize family income in lieu of one parent’s income or to subsidize the cost of outside child care necessary to facilitate the full-time employment of one or both parents. Second, the Germans value their own nationals’ primary parent child-rearing more than that of resident EU nationals. A German parent, or parents, would qualify for the child-raising allowance on the grounds of nationality, regardless of dependence on social assistance, but an EU national parent, or parents, would qualify only if one or both enjoyed the status of “worker” under EU law. As a result, only EU citizens exercising economic rights, or those married to those exercising economic rights, can enjoy the full range of social rights within Germany.

Bias against individuals who fall outside the scope of traditional family relationships is evident in denials of entitlement to other forms of social insurance as well. According to case law of the ECJ and CFI, unmarried heterosexual partners may gain “spousal” rights only if a host member state grants such rights to its own nationals and their foreign (either EU or third-country) partners (ECJ, 1986b), and homosexual partners are denied treatment accorded to spouses (ECJ, 1998c) even when the relationships are officially registered in the member state of origin (CFI, 1999). Moreover, divorce can eliminate access to social insurances that were available through a spouse. In Kuchlenz-Winter, the CFI denied an extension of the EU’s Common Sickness Insurance Scheme to a German national on the grounds that she could not derive rights to her ex-husband’s insurance even though her (national) divorce settlement entitled her to half of his pension as a retired EU official. Kuchlenz-Winter sought the transnationally valid EU health insurance because she was resident in Luxembourg, but wanted to return to Germany, where she would be excluded from statutory and private health insurance systems given her lack of history of work and residence there. Because she required medical care, it was practically impossible for her to return to Germany if she lacked health insurance (CFI, 1997). This case reveals a striking lack of regard for the disadvantages that a “trailing” spouse faces in the event of divorce and the preference to return to a home country upon sickness and old age. Children of divorce fare better, however, as the ECJ ruled that public advances on child-support payments constitute family benefits and must therefore be provided by a host state to the children of resident EU citizens on the same condition as national citizens, i.e. when the responsible parent failed to meet his or her obligations (ECJ, 2001b). The distinction in treatment of the elderly spouse and dependent children is consistent with an approach emphasizing investment in the future rather than a broader concern for rights to minimum standards of social protection.
ECHR case law has filled a number of gaps in EU law, expanding entitlements to social insurance for men, women, and third-country nationals (Conant, 2006).
 Yet only one of the social-rights cases before the ECHR expanded access to a social-assistance benefit for a disabled third-country national who will probably never participate in the labor market (ECHR, 2003b). It is unlikely that the ECHR would challenge the conventional linkage of social protection to employment or traditional family relationships given its current case law on forced labor and family life. First, the ECHR has found the following labor obligations to be compatible with the notion of “work or service, which forms part of normal civic obligations” (Paragraph 3d, Article 4): states may require (1) individuals convicted of theft or vagrancy to earn a sufficient income from poorly paid prison labor before they are released (ECHR, 1971, 1982), (2) lawyers to perform unpaid legal aid services for the benefit of indigent clients (ECHR, 1983a), and (3) citizens to perform public service such as participation in fire brigades (ECHR, 1994). Given this approach to “normal civic obligations,” policies that link social protections to some type of work will probably persist. Second, the ECHR has demonstrated a clear bias against non-traditional families: it denied family status to homosexual relationships (ECHR, 1983b, 1997b), and upheld state prohibitions against adoption by homosexuals (ECHR, 2002j).

The requirements to access European social rights, therefore, usually reflect an effort to limit social rights to those who have exercised economic rights and their traditionally recognized dependents. Access to the more generous social security regimes of EU member states is predicated upon the status of a worker (or dependent spouse or child of a worker), and access to the more meager and often stigmatizing social assistance is predicated upon a fairly long period of either individual economic self-sufficiency or economic dependence on another resident (5-10 years). Gaining access to both will pose challenges to European citizens that nationals do not face. Both European “social tourism” and European social solidarity appear to be unlikely prospects in this environment.

The Triumph of Civil Citizenship 

and the Limits of European Solidarity 
Individuals and European courts engage European legal institutions largely to promote a supranational “civil” citizenship where political rights are largely legal rights and social rights are primarily corollaries of economic rights. Three indicators of this are apparent: first, exercising voice in EU or host country governance relies heavily on litigation. Second, European litigation concentrates on civil rights, with a particular emphasis on commercial interests and economic rights. Third, most expansions of entitlements to European social protection entail social insurance and investment systems designed to reward productivity rather than social assistance programs intended to alleviate poverty. The first two trends are consistent with historic developments within states and do not mean that greater emphasis on civic, human, political, and social rights will never emerge. Legal rights to seek recourse before courts preceded voting rights in democratizing regimes. Today, access to justice typically extends to all individuals present in contemporary democracies, regardless of citizenship status, with the exception of immigrants who are detained before exiting “extraterritorial” transit zones. The preponderance of economic claims is consistent with the development of legal systems in national states as well, where the enforcement of contracts and property rights were the first individual rights that courts effectively enforced (Brubaker, 1992; Epp, 1998; Moustafa, 2003; Shapiro, 1981). The trend toward transnational civil citizenship is also evident in other regional arenas, such as the neoliberal citizenship afforded individuals with particular economic characteristics at the US-Canadian border in the Pacific Northwest (Sparke, 2004).
 Finally, the third trend is consistent with contemporary reforms within democratic states that are transforming public commitments to social welfare. Entitlement to benefits are increasingly contingent on obligations to work or pursue training in both the US and states of Western Europe.

The linkage of most EU social rights to the exercise of rights that facilitate the pursuit of productive aims such as employment, education, or child-rearing renders European social citizenship shallower than its traditional national equivalent in EU member states. In the case of social assistance, governments have helped their own national citizens simply because they needed it, regardless of any past history of economic activity or familial provision. And governments provide social-security benefits to qualified nationals who are also dependent on social assistance, but resist this extension of benefits to any resident foreign nationals who rely on social assistance. Even foreign residents who pay the 5-10 year cover charge for social assistance, therefore, are not fully integrated into the host’s system of social protection.
Five to ten years is a demanding cover charge; by contrast, the US Supreme Court has prohibited states from imposing any residency requirements on welfare recipients on the grounds of a fundamental right to travel (US Supreme Court, 1969). With relatively short life-time limits and low levels of aid, however, US public assistance is much less generous and US social rights are virtually entirely contingent upon economic activity or a relationship of dependence to an economically active family member (Mink, 1998). Since the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 replaced “Aid to Families with Dependent Children” with “Temporary Assistance to Needy Families” (TANF), the US has abandoned any conception that a minimum standard of living is a right of citizenship. Content to allow individuals who exhaust the five-year lifetime limit on public assistance to rely on family, local charity, or life on the streets, the US has reverted to virtually 19th century standards of social protection. The prospect of being left to die in the gutter has resurfaced, as social Darwinists prefer (Sumner, 1883).

Comparatively low public social spending in the US is often contrasted with the more generous European welfare states, but US exceptionalism in social policy is exaggerated.  Jacob Hacker has demonstrated that what is unusual about US social spending is not its level, but its source. Much of the US welfare regime operates through private spending by employers rather than public spending by the state. When public and private social spending are combined, the US no longer appears to be an outlier among advanced industrial democracies. But, private provision usually confers benefits only on the economically active and their family members through employment contracts. Far from universal in nature, the quality of social insurance varies with the quality of employment: higher income individuals usually receive more comprehensive coverage (Hacker, 2002). 

Even though public social insurance that rewards economic (or reproductive) activity is more redistributive than private social insurance in the US, European social rights are evolving in a roughly parallel direction in the sense that social protection is increasingly linked to productivity. The European Courts’ nascent efforts to expand social assistance cannot necessarily stem this trend because national reforms in most wealthy European states are linking social rights to “activity.” Joel Handler argues that the “active labor market policies” and strategies for “social inclusion” being adopted throughout Europe are similar to US “workfare” in the sense that they push work and training initiatives for social assistance recipients. Although the conditionality of these programs does not impose US-style deadlines to achieve economic self-sufficiency, they tie rights to obligations in a contractual manner. Income security becomes based on laboring status rather than citizenship itself (2005). Gwendolyn Mink argues that the coerced labor of TANF meets the Supreme Court’s definition of involuntary servitude, prohibited by the Thirteenth Amendment to the US Constitution (1998, 27). Claims with this interpretation of involuntary labor have not yet enjoyed success before the ECHR or US courts. 

Social provision developments within European states reflect a second tendency that threatens universal provision based on citizenship. At the same time that states have begun to tie benefits more closely to labor market participation to avoid unwelcome judicial incursions into social assistance, a privatization of social provision has emerged through the proliferation of occupational, company-linked pensions and supplemental private life and health insurances (Rhodes, 1996, 20-21). Social policy analysts see such privatization, always prevalent and recently on the rise in the US, as contributing to a privatization of risk and the erosion of support for more universal social protection (Hacker, 2004; Jordan, 1996). Rendering social rights dependent on economic rights, particularly in the competitive environment of transnational arenas, threatens universal social protection (Closa, 1996; Rhodes, 1996; La Torre, 1998). Given rising unemployment levels in much of Western Europe, and the decline of traditional families, individuals could find themselves increasingly falling outside of conventional social safety nets based on employment and family relationships (Rhodes, 1996; Kazepov, 1998). 

As a result, Europe may be inching toward the situation of the US, where the economically active who are in the least need of social protection are actually best insured against the risks of contemporary life. This could represent an unfortunate contraction in the social rights of European citizenship. In a world of increased mobility, however, some scholars argue that contractual forms of social rights based on contribution may be the only legitimate means to extend social protections to the immigrants and resident aliens who constitute a substantial segment of the population (Engelen, 2003). And, on a more hopeful note, Jonah Levy argues that active labor market policies in European states are significantly more progressive than their US counterparts because European reforms focus not only on getting individuals off the welfare rolls and into jobs, but on improving individuals’ lives through training for higher quality jobs and investment in a variety of other social services that enable individuals to balance work and family responsibilities (2005).
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	Table 1 European Social Rights Litigation by Court and Legal Basis

	Legal Basis


	ECJ
	ECHR

	Human Rights Convention
	0
	31

	Social assistance
	0
	3

	EU treaties and legislation
	453
	0

	Social assistance
	16
	0

	Classification dispute regarding social assistance
	12
	0

	Convention on Social and Medical Assistance


	2
	0


Data denote cases of the European Court of Justice and European Court of Human Rights on the following legal bases: (1) Human Rights Convention Article 4, Article 2 of Protocol 1, and Articles 14 and 1 of Protocol 1 considered together; (2) Article 42 EC (51 of the EC treaty), 17 EC (8 of the EC treaty), 18 EC (8a of the EC treaty); Council Regulations 1612/68, 1408/71, 1247/92; Council Directives 364/90/EEC,  365/90/EEC, 93/96/EEC; (3) Convention on Social and Medical Assistance. 

Sources: Lexis searches, 15-20 July & 29 August 2005; HUDOC searches 22-26 July & 6 August 2004; 2 April 2005. Reading case law was necessary to identify social rights cases on Articles 14 and 1 of Protocol 1 of the Convention. Additional search terms (social assistance, minimum subsistence, minimum w/3 subsistence) and reading case law were necessary to identify social assistance cases. 

� Citations to treaty articles follow current ECJ practice (� HYPERLINK "http://curia.eu.int/en/content/juris/index_infos.htm" ��http://curia.eu.int/en/content/juris/index_infos.htm�), except that I abbreviate the Treaty on European Union as TEU. Articles in their current numbering appear first, with the numbering that preceded the Treaty of Amsterdam following in parentheses. 


� Association and cooperation agreements generate sub-sets of these rights for particular third-country nationals, e.g. Algerians, Moroccans, Tunisians, Turks and East Central Europeans, see Conant, 2002, 181-86 & Conant, 2004. The Treaty of Amsterdam also creates some EU competence over residence rights for third-country nationals, see Guild, 1998. 


� On fragmentation of European citizenship in comparison to national citizenship, see Wiener, 1998.


� Cases include ECHR 1990, 1996, 1997a, 2002a, 2002b, 2002c, 2002d, 2002e, 2002f, 2002g, 2002h, 2002i, 2003a, 2004a, 2004b.


� Or perhaps this might be called the Pacific Southwest, from a Canadian vantage point?





