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Abstract 

At the height of the Second World War, Hans Kelsen published a 

slim article in The American Journal of International Law 

entitled “Recognition in International Law: Theoretical 

Observations.” Because of when he was writing, what Kelsen meant 

by recognition in international law was the recognition of a 

state and its government. In classic Kelsenian fashion, he 

argued that “the term ‘recognition’ may be said to be comprised 

of two quite distinct acts: a political act and a legal act.” 

Political recognition means that the recognizing state is 

willing to enter into a political relationship with the 

recognized community. But this willingness, even if reciprocal, 

does not turn the community in question into a state in 

international law. In contrast, legal recognition is a legal 

conclusion (Kelsen calls it “the establishment of a fact”) that 

a community meets international legal requirements of statehood. 

According to Kelsen, “by the legal act of recognition the 

recognized community is brought into legal existence in relation 

to the recognizing state, and thereby international law becomes 

applicable to the relations between these states.” 
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Although states remain its primary legal subjects, 

international law now structures and regulates relations between 

states and individuals and groups. Numerous international legal 

instruments confer rights on individuals belonging to 

communities – and in some circumstances, on communities 

themselves – which do not constitute states. The UN Declaration 
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on the Rights of Indigenous Peoples, for example, confers rights 

on indigenous peoples, bringing them into international legal 

existence by recognizing them as international legal subjects, 

and rendering international law applicable to their relations 

with states. This paper will attempt to come to grips with the 

meaning of indigenous recognition in international law by 

grappling with several questions that it raises. Does it make 

sense to draw a sharp distinction between indigenous political 

recognition and indigenous legal recognition in the 

international order? How should we comprehend the relationship 

between legal recognition that occurs in the domestic legal 

order of a state in which an indigenous people is located and 

international indigenous recognition? What are the legal 

conditions that an indigenous community must fulfill to achieve 

international legal recognition? How and to what extent are 

these legal conditions shaped by normative considerations? What 

are the costs and benefits of international indigenous legal 

recognition?  
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